
Westlaw Today  
powered by Reuters

Thomson Reuters is a commercial publisher of content that is general and educational in nature, may not reflect all recent legal 
developments and may not apply to the specific facts and circumstances of individual transactions and cases. Users should consult 
with qualified legal counsel before acting on any information published by Thomson Reuters online or in print. Thomson Reuters, its 
affiliates and their editorial staff are not a law firm, do not represent or advise clients in any matter and are not bound by the professional 
responsibilities and duties of a legal practitioner. Nothing in this publication should be construed as legal advice or creating an attorney-
client relationship. The views expressed in this publication by any contributor are not necessarily those of the publisher.

Client alignment and litigation funding: some musings 
of a former firm chairman
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During my six years as chairman of an AmLaw 100 firm, the day I 
had the most difficulty sleeping was, invariably, the first day of the 
fiscal year. Yes, year-end countdown was traditionally a nail-biter. 
But for all the anxiety, the outcome was invariably better than 
anticipated.

Yet on the first day of the new fiscal year, the reality of yet another 
herculean effort set in. Barely did we have time to celebrate the 
achievements of the past year before the imperative to do better 
occupied our full attention. Undaunted, we sallied forth to meet the 
challenges of the new year.

What follows are some thoughts on how litigation finance can now 
help meet those challenges — particularly in an increasingly volatile 
economic climate, with the possibility (if not the likelihood) that 
transactional work alone may not fuel continued law firm prosperity 
in the short run.

By all accounts, law firms have enjoyed unprecedented economic 
success over the past two years. According to the recently published 
Citi Hildebrandt 2020 Client Advisory, revenues across all segments 
of the AmLaw 200 were up by an average of 14.7% for the first nine 
months of 2021. For the narrower AmLaw 100, 2020 revenue was 
$11.9 billion, about $1.3 billion higher than 2018.

According to a recent Wells Fargo legal survey, revenue per 
lawyer (RPL) improved by 14% for the first nine months of 2021, 
compared with 4% over the same period in 2020. And profits per 
equity partner grew by 13.4% for the AmLaw 100, according to the 
Thomson Reuters 2022 State of the Legal Market Report. Growth was 
slightly less for the AmLaw second 100, but a staggering 22.4% for 
mid-size firms.

In short, and despite the ongoing effects of the pandemic, political 
upheaval, social unrest, supply chain disruption, and natural 
disasters spurred by climate change and other dislocations, the 
business of law has recently enjoyed record revenues and profits. 
Firm chairs, managing partners and practice group leaders should 
be sleeping well at night — but are they?

Opportunities and challenges
What’s on the horizon? Are the storm clouds gathering, at least 
for certain segments of the legal industry? The market for — and 
competition over — lateral talent has accelerated to a fevered pitch. 

The battle to hire and retain top-flight associate talent has likewise 
intensified.

Certainly, some firms will compensate associates — (and provide 
an ever-widening array of fringe benefits) — in ways that will 
become increasingly difficult for many other firms to match. AmLaw 
200 firms saw an average 11.3% increase in associate compensation 
expenses through the first three quarters of 2021 compared to the 
comparable period in 2020.

For AmLaw 100 firms alone, the increase averaged over 15%. 
Not reflected in this data are projected increases for end-of-year 
bonuses, which will surely be larger than last year’s.

Many companies with meritorious claims 
are reluctant to bring them, despite 

real economic injury or business harm, 
because of severely constrained legal 

budgets, company cost cutting, or the 
justifiable fear of further COVID-19 related 

delays and the resultant escalation  
of legal fees.

And yet, according to Thomson Reuters, the associate turnover rate 
for all firms reached a remarkable 23.2% through November 2021 
on a rolling 12-month basis. The “great resignation,” and the over-
heated competition for talent, may loom as the single greatest risks 
facing law firms in the new year.

Segmentation in the market will become more pronounced, far 
faster. At the same time, with the gradual return to “normalcy,” 
expect travel and business development expenses to again reach 
pre-pandemic levels. This past year, expenses grew overall by 
almost 9%. For AmLaw 100 firms, expense growth was a shade 
below 12%. The surge in expenses was the highest since the 
financial crisis of 2007-08.



Thomson Reuters Expert Analysis

2  |  February 22, 2022 ©2022 Thomson Reuters

Despite the seemingly unstoppable upward trajectory of rising 
profits — or perhaps in an effort to sustain the trend that partners 
have become accustomed to — most firms will again raise their 
rates. Overall, law firms increased billing rates by almost 4% last 
year, with the AmLaw 100 showing a 5.6% average increase. 
Despite these increases, firms across all segments reported 
realization of just under 91%.

A recent survey of law firm leaders conducted by Withum, an 
advisory and accounting firm, found that the vast majority of firms 
surveyed intended to again raise rates (in the range of 1-10%) for 
all categories of fee earners. Over 40% of respondents expected to 
raise associate rates by 6 -10%.

Each year that I can recall — for decades — various pundits and 
observers of the legal marketplace have solemnly proclaimed the 
billable hour — and its steady annual escalation — unsustainable, 
and have, accordingly, predicted its demise. Nonetheless, the 
billable hour retains its perennial vitality, and rates continue to 
climb upward.

Funding may be the unique catalyst for a rational, business-
driven alignment of interests of clients and their law firms. Many 
companies with meritorious claims are reluctant to bring them, 
despite real economic injury or business harm, because of severely 
constrained legal budgets, company cost cutting, or the justifiable 
fear of further COVID-19 related delays and the resultant escalation 
of legal fees.

In short, many clients, looking to reduce spending levels, and to 
deploy capital to the core of their business operations amidst an 
economic downturn, may lack the appetite or wherewithal to invest 
in expensive or protracted litigation, however meritorious the claim.

In this uncertain environment, clients can now turn to their counsel 
and to litigation funders for innovative financial solutions; to ease 
the burden of costly litigation; mitigate litigation risk; and preserve 
capital — while providing an economically efficient pathway to 
unlock the potential of valuable cases.

Over the past decade, litigation finance has become a well-
recognized and increasingly available means by which claim-
holders with meritorious legal claims can achieve their legal 
objectives, while minimizing both the expense and risk of doing 
so. According to a recent survey there are now 46 active funders 
in the United States, with combined assets under management of 
$11.3 billion. These funders closed 312 new U.S. litigation finance 
deals in 2020, committing almost $2.5 billion in capital.

The advantages to the client of litigation funding are several: all 
legal fees and most litigation expenses are covered by the funder. 
Clients will pay no return or cost of capital if the claim fails. The 
client will not have diverted capital away from its core operations. 
And the nonrecourse funding is not a liability, and therefore has no 
impact on the client’s financial statement unless and until a case 
successfully resolves.

Finally, no collateral is required for funding, other than the funder’s 
contractual entitlement to a portion of the litigation proceeds.

At the same time, litigation finance can be a boon to law firms. 
Firms can now offer attractive fee arrangements without the 
burdensome impact on short-term profitability and with minimized 
risk. Even if the client loses their case, the firm retains the portion 
of its fees (typically at least 50% of its hourly fee) invested by the 
funder.

Firms also see the benefits of substantial upside in taking funded 
contingency cases — by sharing in the judgment or settlement of 
a successful litigation, firms may realize much greater net income 
than through a traditional hourly billing arrangement. Funding can 
also be tapped as a reliable source of non-recourse capital, which 
can be utilized for any firm purpose — headcount and practice 
expansion; investment in new technology; lateral partner hiring, etc.

And, perhaps most importantly, firms can better align their interests 
with those of their clients by taking on meritorious cases their clients 
wish to pursue with their favored outside counsel but may not have 
the budget to afford.

Litigation funding is also available to invest in portfolios of law firm 
cases, an option that has become increasingly popular with firms 

Firms also see the benefits of substantial 
upside in taking funded contingency cases 

— by sharing in the judgment  
or settlement of a successful litigation, 

firms may realize much greater net 
income than through a traditional hourly 

billing arrangement.

At the same time, however, client pressure to modify and modulate 
firm billing practices — especially in practice areas that do not 
require unique expertise and where cost considerations are 
paramount — continues to mount.

Increasingly, I believe corporate legal departments will continue to 
drive — indeed, insist on — greater innovation within the industry. In 
particular, corporate counsel will press for innovative ways to better 
align their needs and priorities with those of their outside counsel. 
Perhaps unlike their law firm colleagues, corporate counsel will 
surely feel considerable budget pressure, and hence the need to 
manage ever-increasing rates.

Finally, it is possible that overall demand for corporate work will 
moderate, perhaps substantially, from the record-setting pace 
of the past two years. Will firms now rely more heavily on their 
litigation practices to fuel increased revenue and profits? And will 
clients, buffeted by market turmoil and economic uncertainty, be 
willing to continue paying regular (and escalating) hourly rates for 
litigation services?

How litigation finance can help
It is in this environment that litigation funding can intermediate 
between client needs and law firm profitability expectations. 
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of all sizes. Here, the funder invests with the law firm in a group 
of cases and receives its return from the portfolio’s aggregate fees 
due to the firm in respect of each of the cases in the portfolio. Many 
firms find the portfolio structure even more efficient than single 
case financing because it allows them to further mitigate their risk 
by spreading it across a number of matters and sharing it with a 
third party.

Because the funder’s and firm’s return can come from any of 
the cases in the portfolio, the portfolio structure also opens up 
the unique possibility of funding for defense-side cases. If there 
are a reasonable number of plaintiff-side claims in the portfolio 
(with sufficient expected value to collateralize the financing 
arrangement), it may be possible to allocate some portion of the 
invested capital to fund defense-side legal work as part of the 
overall financing facility.

announced that over 90% of AmLaw 100 and Global 100 law firms 
had brought forward opportunities to fund them or their clients.

76% of in-house and law firm lawyers recently reported that their 
organizations have used legal finance — more than double the 
percentage just four years ago. And 68% of in house and law firm 
lawyers stated that legal finance will become more common in the 
years ahead, particularly as a mechanism to mitigate recessionary 
impacts.

Indeed, several major firms in the past months have announced 
their intentions to raise the profile of their litigation practices by 
creating practice groups focused on contingent fee matters. Several 
utilize litigation finance to jumpstart or buttress these endeavors.

For example, this past June, Willkie Farr & Gallagher announced 
that it was partnering with litigation funding firm Longford Capital 
to offer $50 million in financing to clients pursuing large scale 
claims. No doubt we will see more such arrangements in the 
coming year.

Much will depend on the foresight of law firm leaders, and their 
willingness to think more expansively about building their litigation 
capacity and meeting the needs of their clients in less risky and 
more potentially profitable ways.

In this regard, I am intrigued by the 2021 Law Firm Business Leaders 
Report, prepared jointly by the Thomson Reuters Institute and 
Georgetown Law School, which surveyed law firm leaders on a 
variety of subjects. An overwhelming number of law firm leaders — 
80% — responded that they felt empowered to drive change within 
their firms.

At the same time, however, 47% of respondents felt that while 
change was expected of firm leadership, it was resisted by many 
rank and file partners. Only 22% of respondents felt there was a 
strong commitment by the partners of the firm to changing legal 
service delivery models.

This has always been the leadership dilemma — to walk the 
tightrope between being out in front, with decisive and creative 
thought leadership — but not so far out ones partners will not 
follow. What is clear is that clients, increasingly, will seek value, 
collaboration — creative and innovative — and more commercially-
oriented thinking from their counsel, including how to utilize and 
structure sophisticated litigation finance techniques to meet their 
needs. Strategic partnerships, focused on client needs, will drive 
continued success for those firms that embrace it.

Litigation funding is also available  
to invest in portfolios of law firm cases, 
an option that has become increasingly 

popular with firms of all sizes.

Here too, this may position the firm to take on work for significant 
clients it might otherwise have had to turn away. The key is for 
the client — with the assistance and guidance of its counsel — to 
view its array of meritorious claims, both asserted and not as-yet-
asserted, as valuable assets they can unlock on a risk-free basis.

In sum, litigation funding offers firms a potential upside that can 
exceed what they could earn from work handled solely on an hourly 
basis. Clients with a meritorious case can pay little — or nothing — 
up front, while a litigation financier de-risks the client, and shares 
the law firm’s risk. The firm benefits by having half, possibly more, of 
its fees, and typically all of the case costs covered, with the potential 
for 3x to 4x recoveries on their “invested” hours deferred under 
the funding arrangement. And, they can handle a broader array of 
matters than would come to them solely on their hourly fee basis.

Increased demand for litigation funding
With all the potential benefits of litigation funding for clients and 
their counsel, is it likely we will see greater utilization in the coming 
years? My instinct is, yes. One prominent litigation funder recently 
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