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Steps in the Litigation Finance Process 
Contributed by Laina Miller Hammond, Validity Finance 

You call a litigation finance company and ask for funding. What happens next? 

While there are lots of articles out there about litigation finance, precious few talk about the nuts and bolts of the funding 
process. This Overview covers how the funding process typically works, from before you even call a funder to after your 
case resolves. While each litigation finance company has its own methods for dealing with case evaluation and investment, 
most funders follow a similar process to the one laid out below. 

STEP 1: Should You Seek Litigation Funding? 

Litigation finance can often be a very helpful solution for litigants and their counsel, but not every case calls for funding. 
The first step is to decide whether funding is right for you. Here are some helpful questions to consider. 

The most important question is, of course, whether litigation finance can help you win your case and achieve your business 
goals. If you don't have enough money to pursue your claims or to hire your first-choice counsel, then funding may be a 
good solution. Maybe you have the cash, but you have a “higher and better use” for that money—say, investing in your 
business or paying down debt. Perhaps you are looking to offload some of the risk of what may be a years-long litigation 
fight. In each of these circumstances and others too, funding might help (see also Overview – Benefits of Litigation Finance). 
But if you're willing and able to pay your lawyers and bear all the risk of litigation, then litigation funding may not be right 
for your case. 

A related consideration is whether you and your adversary are on relatively level ground in terms of resources. A litigant 
who is under-resourced in either absolute or relative terms may be forced to settle prematurely, or may not be able to 
pursue its strategy as aggressively as it would like. Litigation finance is appropriate where third-party capital will reduce 
the resource asymmetry so that you can litigate according to the merits of the case, rather than having to balance important 
strategic decisions against budget constraints. 

The next question is whether funders provide financing for your type of claim. Because litigation finance companies 
typically receive their return only from case proceeds, funders invest in cases where there is a potential damages award. 
Cases that seek only injunctive relief are typically not candidates for traditional litigation finance. 

You should also consider the strength of your case. Litigation finance companies do not invest in frivolous or speculative 
claims. If they did, they would go out of business in short order. Litigation finance companies are strongly incentivized to 
invest solely in meritorious cases where there is a high probability of recovery. 

Here is a recap of the questions to ask as you consider funding: 

• Do I need litigation finance? 
 
o Do I have the budget to fully litigate this case? 
 
o Do I have the capacity to handle unforeseen events over the course of the litigation? 
 

• Even if you have the funds available, can litigation finance help you achieve your business objectives –  
is there a “higher and better use” for your money? 
 

• Are my resources equivalent to those of my adversary or am I outmatched? 
 

• Do funders invest in my type of case? 
 
o Does my case seek damages or injunctive relief? 
 

• How strong is my case on the merits? 

STEP 2: Intake and the Non-Disclosure Agreement 

If you decide your case may be a good candidate for funding, you'll want to identify the right funder. Commercial litigation 
finance companies primarily invest in commercial disputes between businesses, e.g. breach of contract, business torts, 
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trade secret misappropriation, intellectual property, breach of fiduciary duty, international arbitration, or bankruptcy. But 
not every commercial funder invests in every type of case. Some funders may invest exclusively in intellectual property 
cases, while others specifically exclude such cases from their portfolios. Meanwhile, consumer litigation finance companies 
usually make only smaller-dollar investments in claims by individuals, such as insurance or medical malpractice claims. 

When choosing a funder, it's important to prioritize working with litigation finance companies that have fully-committed 
capital that is ready to deploy. Some entities source cases first, and only then seek to raise money for the investment, which 
can add unnecessary delay and uncertainty to the funding process. 

Each litigation funder will have its own criteria for selecting cases to invest in, and many funders receive far more queries 
than they can accept. You can facilitate the process of getting a quick “yes” or “no” from a funder by collecting in advance 
some basic information about your case or cases. This should include the type of case, jurisdiction, stage of litigation, 
budget, counsel, and any settlement offers received to date in order for the funder to conduct an initial screening. 

When you are ready to submit the case for consideration, most funders will ask you to execute a non-disclosure agreement 
that will cover the information you share during the initial assessment, any information that you share during the more in-
depth diligence process, and the ultimate terms of any investment agreement. 

The non-disclosure agreement protects parties’ information during the negotiation of a litigation finance agreement, but 
it can also have implications later in the case, after a funder has invested. Your opponent in litigation may request disclosure 
of your communications with a litigation finance company. Virtually all relevant cases hold that such communications are 
not discoverable, and having an NDA in place helps strengthen your claim that your communications with litigation funders 
are protected by the work-product doctrine. 

The time it takes for a funder to express interest in a case may vary, but you should expect promptness and diligence from 
a funder. Most experienced commercial funders should be able to review the information you have provided and respond 
relatively quickly—usually within one or two weeks, though complex cases may take slightly longer. 

STEP 3: The Term Sheet and Diligence Process 

After the initial assessment, a funder interested in pursuing your case will likely send you a term sheet detailing the scope 
and basic economic terms of the proposed financing. Most term sheets are non-binding, but they do typically include an 
exclusivity provision that grants the funder a brief period to conduct diligence before the prospective client can submit the 
case to other funders. 

Once you reach agreement on the term sheet, the funder will begin more detailed diligence on the case or cases. This will 
include an assessment of case merits, including theories of liability, potential damages, and paths or obstacles to recovery 
if a judgment is ultimately won. Diligence, which often involves consultation with experts, typically takes 4-6 weeks. 

Some funders ask the prospective client to pay for the diligence, but most conduct it on their own dime using their own 
experts. Depending on the funder, they may share their assessment with you regardless of whether they ultimately invest. 
You should prioritize working with funders who are experienced lawyers themselves, because that funder's diligence 
process can be a helpful stress test for your own theory of the case, or even identify new issues, obstacles, or arguments 
you may not have considered. 

STEP 4: The Litigation Investment Agreement 

Once the case clears diligence, the parties negotiate the litigation investment agreement (also called the funding 
agreement). The investment agreement lays out the funding amount and terms, as well as the rights and mutual obligations 
of the claimholder and funder. 

There are many players in the litigation finance market, and litigation investment agreements are confidential. 
Consequently, it is difficult to identify an industry standard for the cost of capital or for the way funders, claim holders, and 
counsel divide the litigation proceeds among themselves. A number of factors affect these decisions, including how risky 
the case is, the stage of litigation at the time of investment, and how long the case or cases ultimately take to resolve. 

You should insist on fair pricing. Funders should only invest in cases where the terms are fair to the client and lawyer. This 
means that the return should target the client receiving at least 50 percent—and preferably 60 percent or more—of case 
proceeds upon a favorable resolution. 
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In addition to the financial terms, claimholders and lawyers should pay close attention to contractual provisions relating to 
control of the legal strategy. The ethical rules require that claimholders, with the advice of counsel, control settlement 
decisions and litigation strategy, and that funders operate only as passive investors. 

STEP 5: Deal Closing and Monitoring 

Once the deal is closed, the case is funded. Sometimes cases are fully funded immediately upon closing. Other times, the 
company receives funding over time as they incur legal fees or as legal expenses come due. 

The dynamic and degree of collaboration between clients and funders can vary widely. Some funded parties develop 
strong relationships with the funder, treating them like team members with whom they regularly discuss issues in the case 
and their broader legal strategy. Other times a funding deal looks and feels like more of a financial transaction, and the 
interaction between the funder and the claimholder or counsel after closing is minimal. These relationships develop 
according to personal preferences, compatibility, needs, and of course, the terms of the litigation finance agreement. 

 


